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31416lc/5ctf ~ j,jf?lcJ1cn "c/5T 4TB ~ l:@T

Name & Address of the Appellant & Respondent

Mis. Accumax Lab Technology

pl{ arf# za 3r4ha 3reg aria)s rra aa & al a gr rat a uR zenfenf f)
sag ·g gr 3rf@art at aft u grterv 3ma wgda mar ?

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

77aal l glerur am)aa :
Revision application to Government of India :

(1) #tu Gara zyca 3rf@Pru, 1994 c!fJ- tTRT 3i+fa Rt sag ·Ty Tai 6'TT if
~-~ 'c/51" '3"q-l':ITT'f cfi 7er uvgq # 3iafa y7tern srlaa 'ara Ra, a waR,
f@la iarr, lura f@at, a)f +if5ra, la €tu +raa, via ma, { fcR : 110001 'c/51"
al ft arfegy

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan.Deep "Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf? me c!fJ- mf.i" a m sra hf rR arr fa#t 1-JO-sllll-< ITT 3RI c/51-<'i!5!14
if uT fa#t arr aiqr ii ma a ur si:r ,wf 'i:i, ITT fcITT:fr ·-1-1°-sllll-< ITT 1-JlJ-s'R if
'GJIB cffi fcITT:fr c/51 '< 'i!sl 14 if ITT fcITT:fr ·-1-1 °-s ll I I-< if "ITT 'iT6l" c!fJ- mwm cfi cITTR ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) and as f4Rh g zu ran Ruff ma u ur ma fRfu # suit zrc
~ 'iT6l" tR '3 fLl I cigca a fa a mar i \YJl" 1ffiCT ~ ~ fcITT:fr ~ ITT $r ii A lltffi a
%r
(b) . In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(,r) "lift ~ cBT ~ fcITT; TTl.=rr 'lfffii cFi ~ (~ m ~ cITT) w:m=r fcluiT 7f<TT
mle sty

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

r 3if sat4a #6t sqla yea yrar a fry it spl fez ma t n{& aih
~ ~ \JJ1" ~ tfRT ~ frmi=r cfi jtl I fcilcp ~. 3-TtffiYT cfi GR[ tfITTc'f cff ~ "Cfx <TT
ar # far rf@fr (i.2) 1998 tfRT 109 err fga fat rg et I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there un:ler and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ta snra zgcr (rfta) Plwllc1&11, 2001 cfi frrD=f g cfi 3TTPIB FclPlfcftsc. qi:f"?f tffi[IT
~-8 if c:T >lftmt i, hfa areIf 3rhr )fa feta cfR l=fIB fa qi-or "C[cf
3NlcYr ~ cBl" c:T-c:T >lftmt cfi I7I UR@ra 3naa fha urn a1fey # rer arr z. cpl

~l!..,~~M cfi 3TTPIB tITTT 35-~ if frr'c!ffta- i:ifl" cfi :f@Fl cfi ~ cfi Wl2.f t'rofR-6 ~ cBl" ~
fl e)ft afey

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@ca mdaa mer uei viaa ga car rt ua a st at u1 2oo/­
#h par at mg 3ih ui via va gd aa a unar zit ID 1000 /- cJfl" ~ :f@Fl c#r
GIgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr z/ca, #€a a zyea ya ara 3rah4tu nnferau a -~ 3Nlc>r:­
Appeal to Custom, Excise_, & Service Tax Appellate Tribunal.

(1) #€ta sala zycn 3re)Rua , 1g44 #l eat as- oat/3sz iaifa.­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3 cJt1 R,i rti a qRi:.8ic; 2 (1) en if ~~cfi m c#r 3Nlc>r, ~ cfi ~ # xfr:JT
ycen, hr ara zyca vi aa 3rat#ta araf@ran (Rrez) l uf?a fra ta)fea,
3rearsqra a 3it-2o, #ea Raza arqrvs, au r, 31irar--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3t9IC:.-J ~ (3Nlc>r) Pllll-flcl<:'11, 2001 cB1 tITTT 6 cfi 3TTPIB qi:f"?f ~-'Z-3 # frr'c!ffta­
fa5g 3r4a 3fl4tu =Inf@raoi at n{ 3r4ha a fas srjl fa nu ark at 'qR fzii fea
~~~c#r "l-fllT, &TM c#r "l-fllT 3lR ww:rr 1TllT ~ ~ 5 C'lruf m ~ qi1=f t cJ5i · ·
~ 1000 /- #h hut sty ugi nr zca #t mi, arc at "l-fllT 3lR ww:rr ·rzn if
~ 5 C'lruf m 5o ~ c=rcn if ID ~ 5000 / - #ha u#t ehflt ii er zyen # l=fiTr.
6lJNf c#r "l-fllT 3lR ww:rr 1TllT ~ ~ 50 Bmr ITa vnlr ? asi a; 1oooo / - i:im=r
3turf @ht al #a al1a ~her a arf a rue a u vii; at rat zrz
~"'3"ff xQfA cfi fcITTrl- ~ fl, d\JJ Pl c/'l af5f cfi ~ c#r ~ ET if

The appeal to the Appellate Tribunal shall be filed i1 quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty I penalty I demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac · ·
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any -

0

0
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated ·

Q

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
pa_id in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one apphcatIon to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) . ·1rurru zyen rf@,fzm «97o zrer vizier at 3rqP-1 3if feufRa Rag 3rur
3a 3ma zm p 3mg zqenRenf Pfu ,feral 3m?2g a r)a #t va If u
xil.6.50 tff-f qr I rz1cu gya feae am et a1fey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as p·escribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa 3it if@ rcii at firur aa at Puii al 3i 'lfl zm 3raff [hut urr ?
it ta zen, #ha Ira z,ca vi hara 3r4lat1 znrznf@raw (riff@f@) Ru, 1982 a
RlmrJI ·
Attention in invited to the rules covering these and othe· related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #ta area, he&tr 3eu rear vi Paa 3r4hr uif@aw (cg@ten h uf 3r@iih mart ii
#hr 35ule area 31f@0fzra, &&yy Rter 34 h3iii ffrzn«in.-2) 31f@17zra 2a(2&y Rr
iczm 29)@aia: €.a.2o&y 5it RR fa#hr3#f@)fez#, &&&y Rsnr3 # 3irvfrara at sfa[&
ark, zrfa4 we qa-.f smaa 3rearf • rra frs ur h Jt:r;rrc:r 'JlcITT clTT~~
3rdf@a azr f@zr antur 3rf@raat
h#cert seua areas vi hara h .3frl?@" 'JlPT fclw ar area" #i far gnf@?

( i l mu 11 tr m- Jt:r;rrc:r ~'t!Tfu:r ~
(ii) rlz sra ft a naa '{ITT!

(iii) r 5rm fez1ala,ft h fer1a 6 cli" Jt:r;rrc:r ~ ~

_, 3rarf zrg fh 5T Ir c); mcr'Ulc=r fctctI<:r (tr. 2)~- 20 t 4 c); 3-W::ll tr~ fcITT:fl'~ mRlznrtr c);

aTgr fa@fr rwa 3r5ff vi 3r4tr atai rt1
Q For ·an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 :Jf 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ..
Under Central Excise and Service Tax, "Duty demanded" s1&II include.

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the

· commencement of the Finance (No.2) Act, 2014.

(6)(i) gr3nr huf3r4a ufrawrhmgrsira 3rzrar areaaavg f@af2a al aanfaIr
c); 10% 2p1arrw 3il argha aus fafea it aaav 102rarrrRt 5raft I
(6)(i) In view of above, an appeal against this order s1all lie before the_ Tri_bunal on
payment of 10% of the duty dema.nded where duty or duty and penalty are 1n dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

M/s Accumex Lab Technology, Plot No.16, GIDC Electronic Park

SEZ, Sector-26, Gandhinagar (henceforth, "appellant') has filed the

present appeal against letters dated 10.10.2016, 14.9.2016, 1.12.2016 of

the Assistant Commissioner of Central Excise, Gandhinagar Division,

Gandhinagar (henceforth, Jurisdictional Assistant Commissioner) with

regard to refund claims filed by the appellant under rule 5 of the Cenvat

Credit Rules, 2004 (henceforth, Cenvat Rules) for Rs.6,69,415/- for the

period Jul 2015 to Jun 2016.

2. Briefly stated, facts of the case are that the appellant, having a unit

in SEZ and engaged in the manufacture and export of Laboratory

equipments and consumables thereof, applied to the Jurisdictional

Assistant Commissioner for refund of unutilized Cenvat credit in terms

of rule 5 of the Cenvat Rules. The Jurisdictional Assistant Commissioner,

vide letter dated 10.2.2016, informed the appellant that since appellant

was not registered under Central Excise Act, refund claim cannot be

processed. The appellant thereafter took central excise registration and

again applied for refund vide letters dated 2.6.2016, 14.6.2016,

24.6.2016 and 2.82016. The jurisdictional Assistant Commissioner

returned the claim vide letters dated 14.9.2016 and 10.10.2016 stating

that there is no provision in the Central Excise Act/ Rules under which

refund of Cenvat credit in terms of rule 5 of the Cenvat Rules is

applicable to SEZ unit as Cenvat Rules are not applicable to SEZ units.

The appellant followed up the matter by writing a letter dated

9.11.2016 requesting for a speaking order.

3. The appellant in his grounds of appeals has stated that since

Cenvat credit is not available to SEZ unit, the burden of duty should be

refunded under relevant provisions of Cenvat Rules; that there remains

unutilized credit with the appellant which should be refunded under

rule 5 of the Cenvat Rules. The appellant has quoted Notification No.

G.S.R. 772(E) dated 5.8.2016 issued by the Ministry of Commerce and

a

O
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Industry to justify that the Jurisdictional Assistant Commissioner is the

right person to grant the refund.

3.1 The appellant has also raised some issues with regard to

Jurisdictional Assistant Commissioner's letter dated 1.12.2016, wherein

it is stated that refund cannot be granted when the unit is not registered

with central excise department; the Notification No. G.S.R. 772 (E) dated

5.8.2016 2016 issued by the Ministry of Commerce and Industry is in

relation to sales made by SEZ unit into Domestic Tariff Area (DTA);

benefit of said notification issued by the Ministry of Commerce and

Industry cannot be considered as Ministry of Finance has not issued any

notification based on said notification; Jurisdictional Assistant

Commissioner is not the proper authority to grant the refund claimed

0 by the appellant.

4. A personal hearing was held on 20.7.2017, wherein, Shri

Bhupendra Shah, Partner of the appellant firm reiterated the grounds of

· appeal and stated that refund was denied because they are in SEZ.

5. . . I have carefully gone through the letters of Jurisdictional Assistant

Commissioner mentioned in foregoing paras and grounds of appeal. The

only issue to be decided is whether or not a unit in SEZ is entitled to a

refund of unutilized Cenvat credit in terms of rule 5 of the Cenvat Rules.

0
6. Rule 5 of the Cenvat Rules provides for refund of Cenvat credit to

a manufacturer who clears a final product or an intermediate product

for export without payment of duty under bond or letter of undertaking

or a service provider who provides an output service which is exported

without payment of service tax. Special Economic Zories (SEZs) are

specifically delineated duty free zones deemed to be foreign territory

for the purposes of trade operations and duties and tariffs. As provided

under SEZ Act, 2005, any goods procured from DTA by a unit in SEZ

shall be exempt from taxes, duties and cesses and any goods removed to·

DTA shall be chargeable to duties of customs as leviable on such goods

when imported into India.



F.No. V2(9)100/Ahd-III/16-17

7. Thus, according to SEZ Act, supply of goods from DTA to a unit in

SEZ constitutes export. This position has been unambiguously-clarified

in the CBEC's Circular No.1001/8/2015-CX8 dated 28.4.2015. Since

supply of goods from DTA to SEZ constitutes export, the Circular goes

on to state DTA supplier supplying goods to the SEZ shall clear the

goods either under bond or a duty paid goods under claim of rebate. For

the same reason, any lecit clearances to goods to an SEZ from DTA will

be entitled to the benefit of rebate under rule 18 of the Central Excise

Rules, 2002 and refund of accumulated Cenvat credit under rule 5 of the

Cenvat Rules.

8 . It is, therefore, very clear that any clearance of goods from DTA to
0

SEZ is not supposed to suffer any duty burden. However, in a case where

despite aforesaid provisions a unit in SEZ is unable to procure goods

from a DTA unit without payment of duty, as is the case in the instant

matter, an alternative should be available with the SEZ unit to take

Cenvat credit of duty paid on procurement of goods and claim refund

thereof in terms of rule 5 of the Cenvat Rules. The appellant has tried to

do the same, however, the Jurisdictional Assistant Commissioner has

denied the benefit of refund on the ground that Cenvat Rules are not

applicable to SEZ units.

9. It, however, needs to be examined as to why a unit in SEZ should

be barred from taking Cenvat credit of duty paid on goods procured

when it is clear that supplies to SEZ unit are not supposed to suffer any

. duty of excise. Also, it is not proper for the jurisdictional Assistant

Commissioner to reject and return the refund claim without passing a

speaking order. The matter, therefore needs to be remanded back to the

jurisdictional Assistant Commissioner to examine the whole issue in

light of aforesaid circular dated 28.4.2015 and oter related provisions

of the law. Needless to mention, a speaking order after following the

principles of natural justice should be passed in the matter.

0
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The appeal is allowed by way of remand to the Jurisdictional

Assistant Commissioner in above terms.

s

" ~
r 9.

terms.

11. 3r4a#i zarr za Rt ne 3r4 a far 39laaha a
fan5rare1

The appeal filed by the appellant stands disposed of in above

?
(3ur gi4)

Date:27/07/2017
Attested

0
S·J4le.

(Sanww:mtrtHudda)
Superintendent
Central Tax (Appeals)
Ahmedabad

ByR.P.A.D.
To,
M/s Accumex Lab Technology,
Plot No.16, GIDC Electronic Park SEZ,
Sector-26, Gandhinagar

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

O 2. The Commissioner of Central Tax, Gandhinagar Commissionerate.
3. The Additional Commissioner, Central Tax (System), Ahmedabad

South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-Gandhinagar,

Gandhinagar Commissionerate.
5Guard FIle.

6. P.A.




